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Curvent Lopics. 

‘} He Supreme Court of the United States, 

in the Joint-Traffic case, to which we 
made reference last week, refused to reverse 
itself. If consistency is a jewel noted for 
its rarity, then the legal profession and the 
commercial world ought to rejoice that the 
highest court in the land has refused to be 
inconsistent. Mr. Justice Peckham’s dec- 
laration that the court had been unable to 
distinguish any difference between the Joint- 
Traffic case and the Trans-Missouri case 
really covers the whole matter in a nutshell. 
We believe that a careful and dispassionate 
investigation of the controversy and the 
facts involved will show that the Supreme 
Court is clearly right in declaring the Joint- 
Traffic Association illegal under the Inter- 
state Commerce Act and the Anti-Trust 
The thirty-two railroads embraced 
in it, including all of the great transportation 
lines operating east of the Mississippi and 
north of the Ohio, organized in October, 
1895, and had some of the ablest counsel in 


the countrv to guide them. In view of 
numerous decisions, whose force and effect 


it sought to evade, it did not “ make ” rates. 


Law. 


but merely “recommended” them. The 
rates themselves, we are told, were fixed by 
the companies concerned. We are also in- 
formed by the Philadelphia Press, that the 
object of the Association was not to advance 
rates, but to maintain them; that the Board 
of Control of nine, the board of three com- 
missioners or managers, and the three arbi- 
trators were only “ advisory,” the companies 
themselves being the final and only actual 
Vor. 58 = =No 19. 





authority. Each company collected its own 
rates and made its own rates. The differ- 
entials by which these rates were kept uni- 
form were determined by the managers, 
passed upon by. the arbitrators, and affirmed 
by the board of control, but the companies, 
we are assured, in the end made the rates. 
It is added: “ Under this simple but care- 
fully devised plan ‘ agreements’ as to rates 
were avoided, ‘pools’ were eschewed and 
the delegation of corporate powers was 
guarded against. The railroads were, tt 
was argued, simply provided with suitable 
machinery by which each could be advised as 
to the fairest rate, all things considered, and, 
having learned this rate, each agreed on its 
own account and in its own interest to main- 
tain it, and, having reached this conclusion, 
forfeited $5,000 if it failed to keep the rate.” 
Tustice Peckham, in his characteristically 
vigorous way, brushes aside the varnish of 
sophistry with which shrewd counsel sought 
to cover the tell-tale joints in their handi- 
work, and frankly declares the inability of 
the court to difference 
between the agreement under consideration 
and the one set forth in the Trans-Missouri 
case: in other words, it was another instance 
of tweedledum and tweedledee. The natu- 
ral and direct effect of the two agreements, 
the court declares. was the same. viz.: to 


maintain rates at a higher level than would 
otherwise prevail, and hence the differences 


between them were not such as to call for 
different judgments in the two cases on any 
such grounds. It must be conceded, it 
seems to us, that in both cases there was an 
agreement — no matter by what particular 
process it was reached —to keep up rates, 
and that being the fact, competition was not 
allowed its natural scope and effect. It will 
not do to savy that under the operation of 
the Joint-Traffic Association rates were 
reasonable and just: that the cost of trans- 
portation being such a large element in the 
price of goods. it is quite as important to 
have rates uniform and stable as to have 
them low (of course rates both stable and 
low would be still better); and that when 
rates are being cut right and left it is the big 
shipper who obtains advantage over the 


distinguish any 
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little one. The disastrous results that fre- 
quently accompany over-competition may 
be conceded; at the same time it may well 
be doubted whether they are comparable to 
the evils of monopolistic regulation of rates. 
Under the operation of immutable and 
beneficent laws, the former evils will correct 
themselves, in time, through the “ survival 
of the fittest,” but with rates arbitrarily fixed 
by the transportation companies themselves 
there is always a liability to tax the traffic 
all it will bear rather than what would be 
fair and net a reasonable profit to the com- 
panies, to say nothing of the over-capital- 
ization and dishonest management features. 
We are aware that the English courts of last 
resort have for years held the view that 
agreements to maintain rates by common 
carriers are not in restraint of trade. It was 
decided in the “ Mogul freight cases,” in 
effect, that trade is impossible unless men 
bargain freely, and that men cannot bargain 
freely unless they are free to decide when 
and how to bargain. From the English 
court’s view that it is practically impossible 
to discriminate between individual and col- 
lective bargaining, and that both must be 
left free if freedom is to be retained by each, 
we most respectfully dissent. We venture 
the assertion that every joint-traffic associa- 
tion ever organized was compelled to depend 
for success upon its ability to coerce certain 
of its members into compliance with the 
rules and rates agreed upon, as is shown bv 
the system of fines and penalties imposed 
upon violators, and free action is hardly 
compatible with coercion, however cun- 
ningly it may be disguised by shrewd and 
clever counsel. 

On the general effect of the decision, the 
Philadelphia Press remarks: “ The Supreme 
Court decision establishes the law. It must 
be obeved without evasion, and will be. 
The experiment of extreme competition 
must now be carried to the end. Both con- 
eress and the courts have decided upon this. 
and while vesterday’s decision should lead 
to a pooling act there is grave danger that it 
will not. Last winter the railroads. secure 


in successive decisions in their favor. ceased 
to urge the enactment of the measure for 





which they had earlier clamored. A new 
campaign must now be begun with the pres- 
ent decision against it. Such an act should 
be passed, for, while the law and the courts 
are against the regulation of competition, 
public policy is the other way. It is only 
necessary to contrast the stable, profitable 
and secure English railroad and industrial 
corporations under a system permitting and 
fostering pooling and our own without this 
safeguard for labor, trade and capital. The 
bankruptcies, the “reorganizations” and 
the drastic economies of unrestricted compe- 
tition work untold hardship to labor by 
rendering employment precarious, derange 
industry and destroy capital. The attempt 
to prevent any regulation in competition 
plunged over one-third of our railroads in 
the hands of receivers and for six years 
stopped the growth of our railroad system. 
Why should men invest in railroads whose 
very existence can at any time be put in 
jeopardy by reckless competition? 

“ By its decision the Supreme Court has 
at least cleared away all doubt and carried 
the system of destructive competition to its 
final term and last extreme. Railroads are 
left to cut and harry regardless of returns, 
and it is possible that worse must be before 
better can be had. It is at least true that 
the current decision has come when railroad 
managers have been demonstrating that 
even the Joint-Traffic Association cannot 
prevent destructive cutting in rates by 
respectable corporations and_ reputable 
managers.” It mav be conceded that the 
Toint-Traffic Association. cunningly devised 


’ 


as it was, being illegal. no ioint action be- 
tween railroads is possible without additional 
levislation. To this end the railroad man- 
avers will doubtless address themselves at 
once, and their activity is likelv to take the 
form of an attempt to induce coneress. at 
the earliest possible moment. to pass a law 
nermitting the railwavs to organize and 
conduct traffic organizations under the 
sinervision of the Interstate Commerce 
Commission. 


Tt is hardlv a matter of reeret that the 
California courts have decided that Mrs. 
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Cordelia Botkin, who is accused of murder- 
ing Mrs. John P. Dunning, and her sister, 
Mrs. Joshua D. Deane, of Dover, Del., by 
means of poisoned chocolates, sent through 
the mails, cannot be extradited to Delaware. 
The decision appears to us to be entirely 
sound. Never having been in the State of 
Delaware, the accused could not have fled 
from that State. The claim that a construc- 
tive presence in the demanding State at the 
time the crime was committed, with the find- 
ing of the accused in another, is all that is 
required by the statute is, it seems to us, 
hardly tenable. The California court, in 
rendering its decision, quotes the Articles 
of Federation, the Federal Constitution and 
United States and State statutes to show 
that a person must have actually fled from 
one State to another when a demand for 
extradition is made, and that the mere find- 
ing in one State of a person charged with 
crime in another, is not all that is required. 
Such a construction as the California court 
was urged to place upon the Constitution 
and the statutes would, in our opinion, have 
strained them to the breaking point. In 
that case the word “fled,” or the words 
“from which he has fled,” would hardly have 
been employed. We think the well-estab- 
lished rule is as declared by Judge Cook, 
that he who was actually in the State at the 
time any act tending to the ultimate com- 
pletion of a crime was done, or he who at 
any time after the completion of the crime 
has entered the State and left, whether vol- 
untarily or involuntarily, may be returned 
to it for trial, and that any other construc- 
tion than this would subject every person 
citizen, whether guilty or innocent, to the 
possibility of being removed to a distant 
State upon the mere filing of a complaint 
charging crime. It may be added that con- 
gress has already recognized the fact that 
modern facilities make the commission of 
crime possible without the actual presence 
of the criminal. The Constitution of the 
United States gives congress exclusive con- 


to define what shall be an unlawful use 


thereof, and to make such unlawful use 








criminal, with such penalty as it may fix, | 


even to the death penalty. Fraud perpe- 


trated through the mails is now, by act of 
congress, criminal, and can be prosecuted 
in the Federal courts and a special penalty 
inflicted. The sending of poisons or infernal 
machines can likewise be made criminal, as 
can murder when committed by the use of 
the mails. The case under consideration 
will doubtless lead to the passage of such 
laws without unnecesary delay. But it need 
not be supposed that the accused, in this 
case, is to escape trial. Section 27 of the 
Penal Code of California provides that a 
person charged with crime committed wholly 
or in part in that State may be tried there. 
A dispatch from San Francisco says the 
grand jury has indicted Mrs. Botkin, and 
that she is to be tried there. There can be 
no doubt, it seems to us, that the sending 
or posting of the letter containing the poison 
constituted the actual offense, and this hav- 
ing been done in the State of California, it 
is entirely proper that the trial should 
occur there. 


The New York State Commissioners of 
Statutory and Code Revision have com- 
pleted the draft of the “ Judiciary Law ” for 
submission to the legislature of 1899. It 
will be remembered that the commissioners 
presented a preliminary report to the legis- 
lature, in 1896, setting forth an outline of a 
proposed plan of revision of the Code of 
Civil Procedure, embracing five parts. They 
were at that time of the opinion that it would 
be practicable to make such a division of the 
Code, and enact it as one body of procedure, 
as suggested, in parts, each of which was to 
be substantially independent, with separate 
sections, etc. Under that plan the first part 
was to embrace that which in this chapter is 
termed the “ Judiciary Law,” including pro- 
visions applicable to courts and generally to 
the administration of justice. The commis- 
sioners have transferred to this chapter 
about five hundred sections of the Code of 


| Civil Procedure, and about one hundred 
trol of the mails and the undisputed right | 


independent statutes, relating directly or 
indirectly to the same subjects. Some pro- 
visions have also been transferred from the 
Code of Criminal Procedure. It is the 
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intention of the commissioners to make this 
chapter applicable, generally, to all courts, 
whether of record or not of record, and thus 
avoid the necessity of repeating provisions 
in chapters relating to procedure in particu- 
lar courts. Among the subjects embraced 
in this draft of the “ Judiciary Law ” are the 
constitution and organization of courts, the 
functions of various officers, limitation of 
actions, various branches of the subject of 
evidence, the constitution of the jury and the 
method of its selection, the admission of 
attorneys, reporters, stenographers, compen- 
sation of judicial and other officers, rules of 
courts, appointment of terms and various 
jurisdictional matters. It is the idea of the 
commissioners that by eliminating these 
subjects — not a necessary part of proced- 
ure — from the present Code of Civil Pro- 
cedure, opportunity will be afforded for a 
revision which shall relate exclusively to 
practice. It may be added in explanation 
of the plan of the draft. that a brief note has 
heen prefixed to each article. explaining its 
general scone, and that further notes are 
riven under each section, showing changes, 
if anv. which have been made in existing 
law. and also the sources of the proposed 
section. 





The results of the operation of the new 
Prisoners’ Evidence Act, which has just 


gone into effect in England, will be watche: 
with considerable interest by the legal world, 
particularly in view of the somewhat strange 
opposition of perhaps one-half of the judges 
and many of the leading members of the 
profession to what is generally regarded 
here as a manifestly proper law, the passage 
of which has been too long delayed. This 
opposition, which has by no means ceased 
with the success of the promoters of the law 
in placing it upon the statute books, is a 
rather curious commentary upon the con- 
servatism of the profession in England. 
Hitherto, the law has prevented an accused 
person from taking the stand and testifying 
in his own behalf, and it has also prohibited 
the husband or the wife of a prisoner from 
testifying. Both of these restrictions are 
now removed, but it is provided that prose- 








cuting attorneys shall not comment upon the 
failure of any prisoner to go on the witness 
stand. No adverse inference is to be drawn 
from such failure, although the jury is not 
to be cautioned by the judge against draw- 
ing such inference. This reform, properly 
regarded as one of the most important in 
many years, following substantially the prac- 
tice long in vogue in this-country, cannot 
fail, in our opinion, to prove a very great 
improvement in the administration of justice 
in criminal cases, and we are equally confi- 
dent that its practical working will speedily 
demonstrate that the opposition to it was 
and is entirely without reason. A really 
inrocent prisoner is hardly likely to damage 
his case by testifying to the facts of his inno- 
cence, while, if a guilty one does so, such 
result will hardly be cause for public regret. 





In Acre v. Starkweather (76 N. W. R. 
378), the Supreme Court of Michigan had 
before it for the first time the question 
whether an action would lie for slanderous 
words used by a witness in response to 
direct and leading questions on cross-exam- 
ination. The English courts and some 
American courts have held the witness to be 
absolutely privileged; some of the courts of 
this country holding the privilege to be a 
conditional one. But it may be added that 
all the courts which hold the privilege to be 
conditional are very careful to protect the 
privilege, and to confine the right of action 
within very narrow limits. In the case 
under review, the testimony of the plaintiff 
was that defendant had testified that plain- 
tiff's reputation for truth and veracity was 
had. The plaintiff’s attorney having asked 
him upon what he based his opinion, the 
witness replied: “He is a thief. He has 
stole my paint clothes, paint brushes and 
nart of a harness; and that he had had me 
arrested for stealing these things from him.” 
The court said in part: “ Assuming that the 
law sustains an action for slander against « 
witness, we are of the opinion that p'aintiff 
has not brought his case within the rule of 
those authorities which sustain the right of 
action. The witness, who is not a lawver. 
is not cognizant of the rules of law, and can- 
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not, for himself, readily determine the mate- | thus conferred. Among the precedents which have 
riality or responsiveness or pertinency of his | &¢" — by mye s of last "yeen ponte 

° eae e a arent exceptions to this general rule, we have 
answers. He is unfamiliar with the rules of | *?? 7 » s 


: é : : been able to find none that would hold a city liable 
evidence. Public policy requires that he | jo, any injury that may be sustained as the result 


should not be trammeled with fear of a | of enforcing measures legally enacted for the pro- 
presecution for slander. The question was motion and preservation of the public health. On 
a general one. It cannot be said that it is the contrary, authority is abundant, and almost 

: : limitless, establishing the non-liability of a mu- 
unnatural that the witness should believe 


; ’ - é nicipality in such cases. We do not think this is 
that this affected his reputation in the com- | ay open question in this State, for it has practi- 


munity. The rule is not so hard as to say | cally been decided in the case of Love v. City of 
that the witness, in reply to a general ques- | Atlanta (95 Ga. 129, 22 S. E. 29). The reasoning 
tion, where he is not cautioned by court or for the decision in that case, given in the lucid 
. opinion of Justice Atkinson, follows the uniform 
trend of judicial expression, and is especially ap- 
plicable to the case at bar. On page 133, 95 Ga., 
question.” and page 30, 22 S. E., he says: “If the State dele- 
gate to a municipal corporation, either by general 
law or by particular statute, this power, and im- 
Hotes of Cases. pose upon it, within its limits, the duty of taking 
such steps and such measures as may be necessary 
Municipal Corporations — Enforcement of Ordi- | to the preservation of the public health the munici- 
nance — Liabilities. —In Wyatt v. City of Rome, | pal corporation, likewise, in the discharge of such 
decided by the Supreme Court of Georgia in July, | duty, is in the exercise of a purely governmental 
1898 (31 S. E. R. 188), it was held that a munici- | function, affecting the welfare not only of the citi- 
pal corporation, while enforcing a valid ordinance | zens resident within its corporation, but of the 
requiring citizens and residents of the city to sub- | citizens of the commonwealth generally, all oi 
mit to vaccination, is exercising a governmental | whom have an interest in the prevention of infec- 
power, and is therefore not liable to a citizen who | tious or contagious diseases at any point within 
may sustain damage on account of impure vaccine | the State, and in the exercise of such powers is 
matter administered to him by one of the officers | entitled to the same immunity against suit as the 
; or agents of such corporation. State itself enjoys.” Upon the same line, and 
: The court said in part: practically in point, we cite the following as a few 
The right to prescribe regulations looking to the | of the many decisions and authorities on this sub- 
preservation of the public health is one of those | ject: 15 Am. & Eng. Enc. Law, pp. 1164, 1165, 
sovereign powers that belong to the State. This with citations; 2 Dill. Mun. Corp., § 977; Tied. 


counsel, must, at his peril, determine the 
materiality and responsiveness of the 














> power can be delegated by the State to any of its | Mun. Corp., § 332; Sherbourne v. Yuba Co. (21 
, subdivisions of government, such as a municipality | Cal. 113); Sommers v. County of Daviess (103 
; or a county, and in the use of it by such sub- | Ind. 162, 2 N. E. 725), in which it is decided that 
divisions they are in the exercise of a function | “ counties are instrumentalities of government, and 


purely governmental. As a general rule, a subor- | are not liable for injuries caused by the negligence 
f dinate branch of the government is not liable for | of the commissioners in the selection of an un- 
injuries sustained by any one, growing out of | skilful or incompetent physician for the care of the 
, negligence, misfeasance or non-feasance of its | poor” (Ogg v. City of Lansing, 35 Iowa, 495), in 
' officers and agents who are charged with the duty | which it is ruled that “a city is not liable for the 
of enforcing laws or ordinances enacted for the | negligence of its officers or agents in executing 
e public good in the exercise of a governmental | sanitary regulations adopted for the purpose of 
S function, and not in the exercise of a private fran- | preventing the spread of contagious disease, or in 
al 
c 


chise. The exceptions to this general rule are not | taking the care and custody of persons afflicted 
founded so much upon principle as judicial prece- | with such disease, or the houses in which such 
6 dents. The rule itself is based upon a principle as | persons are kept.” The city in the present case 
old as English law —that “the king can do no | was in the exercise of a most important function 











e wrong.” It is upon this idea that the sovereignty | of government, in which not only the inhabitants 

of a State protects it against suits by its subjects; | of the city, but the public at large, were interested. 
F no one having a right to hold it liable for any act | The measure in question which it adopted looked 
if of its officers or agents, unless such right is ex- | to the prevention of the spread of a contagious and 
if perssly granted by the State itself. When a mu- | serious malady with which it was at the time per- 

nicipality exercises a governmental power con- | haps threatened. To allow any citizen a right of 
r. ferred upon it by the State, it is just as if the | action on account of injuries, real or supposed, 
1- State itself were in the exercise of the function | that he may have suffered in the interest of the 


298 THE ALBANY LAW JOURNAL. 











public good, would be to paralyze the arm of the 
municipal government, and either render it in- 
capable of acting for the public weal, or would 
render such action so dangerous that the possible 
evil consequences to it, resulting from the multi- 


plicity of suits, might be as great as the small-pox | 


itseli. Hence the wisdom of the law in exempt- 
ing it from liability on such an alleged injury as 
is set forth in the petition. It was not claimed, 
either in the pleadings or argument, that the city 
of Rome did not have the right to pass the ordi- 


nance requiring its citizens and residents to submit | 


to vaccination. On the contrary, the suit was not 
based on any alleged want of authority in the city 
to legislate on the subject, but solely on the negli- 
gent manner in which the city, through its officers 
and agents, enforced this ordinance. 

Easement — Building Destroyed — Restoration. 
—In Douglass v. Coonley, decided by the New 
York Court of Appeals (opinion published Octo- 
ber 10, 1898), it was held that an easement in a 
building destroyed by fire or otherwise is revived 
where it is fully restored as to the parts in which 
the easement existed. The action was for an in- 
junction to restrain the defendants from interfer- 
ing with plaintiff's easement in the use of a 
doorway in a party wall and a stairway. A three- 
story building had three stores in it, and between 
the middle and west stores there was a party wall 
which had a door in it leading into a hall, in 
which there was a stairway which both stores 
used. The plaintiffs bought the middle store and 
the defendants the west one. The defendants, for 
some reason, made a deed to plaintiffs’ predecessor 
in title, confirming this right or easement, to use 
the door and stairway. The building was de- 
stroyed by fire, and the party wall was jointly 
built with the doorway in it, but subsequently the 
defendants walled it up. 

Parker, Ch. J., in the course of his opinion, 
said: We think the easement revived with the new 
building, as it was completely restored as to it, 
and ran until it was lost by prescription for want 
of use. The diligence of counsel has not suc- 
ceeded in bringing to light a similar case in this 
country, nor have we been more fortunate. The 
Appellate Division regarded the case as controlled 
by 121 N. Y. 386. The law afforded the defendants 
an opportunity for the destruction of the suspended 
easement by an entirely different method of con- 
struction, and the reason of the law is that in case 
of the destruction of an easement by the act of 
God, then a party ought to be at liberty to make 
the best possible use of his property, and should 
not be burdened with the necessity of a recon- 
struction along the same lines. But the defendants 
did not take advantage of this right. Washburn, 
in his work on Easements and Servitudes, at page 
568 (3d ed., p. 686), says that the restoration re- 
stores the easement. Courts of equity have fre- 


| quently borrowed from the civil law certain of its 
| rules and advantageously engrafted them upon 
; our system of jurisprudence, and, indeed, the father 

of equity jurisprudence in this State, Chancellor 
| Kent, made special use of it in the party wall case 
in 4 Johns. Ch. 333, and by way of introduction to 
| its consideration he said: * The rules and doctrines 
of the French law may be referred to by way of 
illustration and to show the prevailing equity and 
justice of the rule of contribution in resepct to 
party walls.” From 3 Toullier Droit Civil Fran- 
cais, 522, the following is taken: “ Sec. 684. Servi- 
| tudes cease when the things are found in such 
condition that one can no longer use them. As if 
a dominant and a servient estate are destroyed. 
If they are submerged. If the house which holds 
the servitude and that to which it is due are 
burned or demolished. * * * Sec. 685. But the 
servitudes revive if the things are re-established 
in such a manner that one can use them, unless 
there has already elapsed a space of time sufficient 
to make a presumption of the extinction of the 
servitude. Thus where there is reconstruction of a 
mesne wall or a demolished or burned house, the 
servitudes, active and passive, continue in relation 
to the new wall without the power of their being 
increased, and provided that the reconstruction is 
made before the prescription is acquired.” And 
see 2 Wait, Act. and Def., 680, 734. 

Order reversed. 
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RUFUS CHOATE. 
An ApprEss DELIVERED AT THE UNVEILING OF 
His STaTUE IN THE CourRtT-HousE 1N Boston, 
OctTosBeEr 15, 1898, By JosepH H. CHOATE. 





DEEM it a very great honor to have been 
invited by the Suffolk Bar Association to 
take part on this occasion in honor of him who still 
stands as one of the most brilliant ornaments of 
the American bar in its annals of two centuries. 
Bearing his name and lineage, owing to him, as I 
i do, more than to any other man or men —to his 
example and inspiration, to his sympathy and help- 
ing hand — whatever success has attended my own 
professional efforts, I could not refuse the invita- 
tion to come here to-day to the dedication of this 
statue, which shall stand for centuries to come, 
and convey to the generations who knew him not 
some idea of the figure and the features of Rufus 
Choate. Neither bronze nor marble can do him 
justice. Not Rembrandt himself could reproduce 
the man as we knew and loved him —for until 
he lay upon his death-bed he was all action, the 
“noble, divine, godlike action” of the orator — 
and the still life of art could never really represent 
him as he was. 
I am authorized at the outset to express for the 
surviving children of Mr. Choate their deep sense 
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oi gratitude to the generous donor of this statue of | sources.” The admirable biography of Prof. 


their honored father, and their complete apprecia- 
tion of the sentiment which has inspired the city 
and the court to accept it as a public treasure, and 
to give it a permanent home at the very gates of 
the temple of justice, at whose shrine he wor- 
shiped. They desire also to express publicly on 
this occasion their admiration of the statue itself, 
as a work of art, and a faithful portrait in form and 
feature of the living man as he abides in their 
loving memory. The city of Boston is certainly 
indebted to Mr. French for his signal skill in 
thus adding a central figure to that group of great 
orators whom its elder citizens once heard with 
delight — Webster, Choate, kverett, Mann, Sum- 
ner and Garrison. In life they divided the senti- 
ments and applause of her people. In death they 
share the honors of her Pantheon. 

It is forty years since he strode these ancient 
streets with his majestic step; forty years since the 
marvelous music of his voice was heard by the 
living ear; and those of us who, as students and 
youthful disciples, followed his footsteps, and lis- 
tened to his eloquence, and almost worshiped his 
presence, whose ideal and idol he was, are already 
many years older than he lived to be; but there 
must be a few still living, and present here to-day, 
who were in the admiring crowds that hung with 
rapture on his lips—din the courts of justice, in 
the densely packed assembly, in the senate, in the 
constitutional convention, or in Faneuil hall con- 
secrated to Freedom —and who can still recall, 
among life’s most cherished memories, the tones 
of that matchless voice, that pallid face illuminated 
with rare intelligence, the flashing glance of his 
dark eye, and the light of his bewitching smile. 
But in a decade or two more these lingering wit- 
nesses of his glory and his triumphs will have 
passed on, and to the next generation he will be 
but a name and a statue enshrined in fame’s tem- 
ple, with Cicero and Burke, with Otis and Hamil- 
ton and Webster, with Pinkney and Wirt, whose 
words and thoughts he loved to study and to 
master. 

Many a noted orator, many a great lawyer, has 
been lost in oblivion in forty years after the grave 
closed over him, but I venture to believe that the 
bar of Suffolk, aye, the whole bar of America, and 
the people of Massachusetts, have kept the mem- 
ory of no other man alive and green so long, so 
vividly and so lovingly as that of Rufus -Choate. 
Many of his characteristic utterances have become 
proverbial, and the flashes of his wit, the play of 
his fancy, and the gorgeous pictures of his imagi- 
nation are the constant themes of reminiscence 
wherever American lawyers assemble for social 
converse. What Mr. Dana so well said over his 
bier is still true to-day: “When as lawyers we 
meet together in tedious hours and seek to enter- 
tain ourselves, we find we do better with anecdotes 
of Mr. Choate than on our own original re- 


Brown, and his arguments, so iar as they have 
been preserved, are text-books in the proiessiun — 
and so the influence of his genius, character and 
conduct is still potent and far-reaching in the land. 

You will not expect me, upon such an occasion, 
to enter upon any narrative oi his illustrious career 
so familiar to you all, or to undertake any analysis 
of those remarkable powers which made it pos- 
sible. All that has been done already by many 
appreciative admirers, and has become a part of 
American literature. I can only attempt, in a most 
imperfect manner, to present a few of the leading 
traits of that marvelous personality which we hope 
that this striking statue will help to transmit to 
the students, lawyers and citizens who, in the 
coming years, shall throng these portals. 

How it was that such an exotic nature, so ardent 
and tropical in all its manifestations, so truly 
southern and Italian in its impulses, and at the 
same time so robust and sturdy in its strength, 
could have been produced upon the bleak anu 
barren soil of our northern cape, and nurtured 
under the chilling blasts of its east winds, is a 
mystery insoluble. Truly “this is the Lord’s 
doing, and it is marvelous in our eyes.” In one 
of his speeches in the senate he draws the dis- 
tinction between “the cool and slow New Eng- 
land men and the mercurial children of the sun 
who sat down side by side in the presence of 
Washington to form our more perfect union.” 
If ever there was a mercurial child of the sun it 
was himself most happily described. I am one of 
those who believe that the stuff that a man is made 
of has more to do with his career than any edu- 
cation or environment. The greatness that is 
achieved or is thrust upon some men dwindles be- 
fore that of him who is born great. His horoscope 
was propitious. The stars in their courses fought 
for him. The birthmark of genius, distinct and 
ineffaceable, was on his brow. He came of a long 
line of pious and devout ancestors, whose living 
was as plain as their thinking was high. It was 
from father and mother that he derived the flame 
of intellect, the glow of spirit and the beauty of 
temperament that were so unique. 

And his nurture to manhood was worthy of the 
child. It was “the nurture and admonition of the 
Lord.” From that rough pine cradle, which is 
still preserved in the room where he was born, to 
his premature grave at the age of fifty-nine, it was 
one long course of training and discipline of mind 
and character, without pause or rest. It began 
with that well-thumbed and dog’s-eared Bible 
from Hog Island, its leaves actually worn away by 
the pious hands that had turned them, read daily 
in the family from January to December, in at 
Genesis and out at Revelations every two years, 
and when a new child was born in the household, 
the only celebration, the only festivity, was to 





turn back to the first chapter and read once more 
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how “in the beginning God created the heaven 
and the earth,” and all that in them is. This book, 
so early absorbed and never forgotten, saturated 
his mind and spirit more than any other, more 
than all other books combined. It was at his 
tongue’s end, at his fingers’ ends — always close at 
hand until those last languid hours at Halifax, 
when it solaced his dying meditations. You can 
hardly find speech, argument or lecture of his 
from first to last that is not sprinkled and studded 
with biblical ideas and pictures, and biblical words 
and phrases. To him the book of Job was a sub- 
lime poem; he knew the Psalms by heart, and 
dearly loved the prophets, and above all Isaiah. 
upon whose gorgeous imagery he made copious 
drafts. He pondered every word, read with most 
subtle keenness, and applied with happiest effect. 
One day coming into the Crawford House, cold 
and shivering — and you remember how he could 
shiver — he caught sight of the blaze in the great 
fireplace, and was instantly warm before the rays 
could reach him, exclaiming, “ Do you remember 
that verse in Isaiah, ‘Aha! I am warm. I have 
seen the fire?’” and so his daily conversation was 
marked. 

And upon this solid rock of the Scriptures he 
built a magnificent structure of knowledge and 
acquirement, to which few men in America have 
ever attained. History, philosophy, poetry, fiction, 
all came as grist to his mental mill. But with 
him time was too precious to read any trash: he 
could winnow the wheat from the chaff at sight, 
almost by touch. He sought knowledge, ideas for 
their own sake, and for the language in which they 
were conveyed. I have heard a most learned 


jurist gloat over the purchase of the last sensa- | 


tional novel, and have seen a most distinguished 
bishop greedily devouring the stories of Gaboriau 
one after another, but Mr. Choate seemed to need 
no such counter-irritant or blister to draw the 
pain from his hurt mind. Business, company, 
family, sickness — nothing could rob him of his 
one hour each day in the company of illustrious 
writers of all ages. How his whole course o 
thought was tinged and embellished with the re- 
flected light of the great Greek orators, historians 
and poets; how Roman history, fresh in his mind 
as the events of yesterday, supplied him with illus- 
trations and supports for his own glowing 
thoughts and arguments, all of you who have 
either heard him or read him know. 

But it was to the great domain of English litera- 
ture that he daily turned for fireside companions, 
and really kindred spirits. As he said in a letter 
to Sumner, with whom his literary fraternity was 
at one time very close, “ Mind that Burke is the 
fourth Englishman — Shakespeare, Bacon, Milton, 
Burke;” and then in one of those dashing out- 
bursts of playful extravagance, which were so 
characteristic of him, fearing that Sumner, in his 
proposed review, might fail to do full justice to 








the great ideal of both, he adds: “ Out of Burke 
might be cut 50 Machintoshes, 175 Macaulays, 40 
Jeffreys and 250 Sir Robert Peels, and leave him 
greater than Pitt and Fox together.” In the con- 
stant company oi these great thinkers and writers 
he revelled, and made their thoughts his own; and 
his insatiable memory seemed to store up ali 
things committed to it, as the books not in daily 
use are stacked away in your public library, so 
that at any moment, with notice or without, he 
could lay his hand straightway upon them. What 
was once imbedded in the gray matter of his brain 
did not lie buried there, as with most of us, but 
grew and flourished and bore fruit. What he once 
read he seemed never to forget. 

This love of study became a ruling passion in 
his earliest youth. To it he sacrificed all that the 
youth of our day — even the best of them — con- 
sider indispensable, and especially the culture and 
training of the body; and when we recall his pale 
iace, worn and lined as it was in his later years, 
one of his most pathetic utterances is found in a 
letter to his son at school: “I hope that you are 
well and studious, and among the best scholars. 
If this is so, I am willing you should play every 
day till the blood is ready to burst from your 
cheeks. Love the studies that will make you wise, 
useful and happy when there shall be no blood at 
all to be seen in your cheeks or lips.” He never 
rested from his delightful labors — and that is the 
pity of it— he took no vacations. Except for one 
short trip to Europe, when warned of a possible 
breakdown in 1850, an occasional day at Essex, a 
three days’ journey to the White Mountains was 
all that he allowed himself. Returning from such 
an outing in the summer of 1854, on which it was 
my great privilege to accompany him, he said: 
* That is my entire holiday for this year.” So 
that when he told Judge Warren so playfully that 
“The lawyer’s vacation is the space between the 
question put to a witness and his answer,” it was 
of himself almost literally true. Would that he 
had realized his constant dream of an ideal cottage 
in the old walnut grove in Essex, where he might 
spend whole summers with his books, his children 
and his thoughts. 

His splendid and blazing intellect, fed and en- 
riched by constant study of the best thoughts of 
the great minds of the race, his all-persuasive elo- 
quence, his teeming and radiant imagination, whirl 
ing his hearers along with it, and sometimes 
overpowering himself, his brilliant and sportive 
fancy, lighting up the most arid subjects with the 
glow of sunrise, his prodigious and never-failing 
memory, and his playful wit, always bursting forth 
with irresistible impulse, have been the subject of 
scores of essays and criticisms, all struggling with 
the vain effort to describe and crystallize the fas- 
cinating and magical charm of his speech and his 
influence. . 

But the occasion and the place remind me that 
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here to-day we have chiefly to do with him as 
the lawyer and the advocate, and all that I shall 
presume very briefly to suggest is what this statue 
will mean to the coming generations of lawyers 
and citizens. 

And first, and far above his splendid talents and 
his triumphant eloquence, I would place the char- 
acter of the man, pure, honest, delivered abso- 
lutely from all the temptations of sordid and mer- 
cenary things, aspiring daily to what was higher 
and better, loathing all that was vulgar and of low 
repute, simple as a child, and tender and sympa- 
thetic as a woman. Emerson most truly says that 
character is far above intellect, and this man’s 
character surpassed even his exalted intellect, and, 
controlling all his great endowments, made the 
consummate beauty of his life. I know of no 
greater tribute ever paid to a successful lawyer 
than that which he received from Chief Justice 
Shaw, himself an august and serene personality, 
absolutely familiar with his daily walk and con- 
versation, in his account of the effort that was 
made to induce Mr. Choate to give up his active 
and exhausting practice, and to take the place of 
professor in the Harvard Law School made va- 
cant by the death of Mr. Justice Story, an effori 
of which the chief justice, as a member of the 
corporation of Harvard, was the principal pro- 
moter. After referring to him then, in 1847, as 
“the leader of the bar in every department of 
forensic eloquence,’ and dwelling upon the great 
advantages which would accrue to the school from 
the profound legal learning which he possessed, 
he said: “In the case of Mr. Choate, it was con- 
sidered quite indispensable that he should reside in 
Cambridge, on account of the influence which his 
genial manners, his habitual presence and the 
force of his character would be likely to exert over 
the young men drawn from every part of the 
United States to listen to his instructions.” 

What richer tribute could there be to personal 
and professional worth than such words from such 
lips? He was the fit man to mold the characters 
of the youth, not of the city or the State only, but 
of the whole nation. So let the statue stand, as 
notice to all who seek to enter here, that the first 
requisite of all true renown in our noble proies- 
sion—renown not for a day or a life only, but 
for generations — is Character. 

And next I would point to it as a monument to 
self-discipline; and here he was indeed without a 
rival. 
great lawyers of the world, and you will find none 
that surpassed, I think none that approached him 
in this rare quality and power. The advocate who 
would control others must first, last and always 
control himself. “‘ Every educated man,” he once 
said, “‘should remember that ‘ great parts are a 
great trust,’” and, conscious of his talents and 
powers, he surely never forgot that. You may be 
certain that after his distinguished college career 
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at Dartmouth — first always where there was none 
second — aiter all that the law school, and a year 
spent under the tuition of William Wirt, then at 
the zenith of his fame, could lend to his equip- 
ment, and after the five years of patient study in 
his office at Danvers, where he was the only law- 
yer, he brought to the subsequent actual practice 
of his profession an outfit of learning, of skill and 
research which most of us would have thought 
sufficient for a lifetime. But with him it was only 
the beginning. His power of labor was inex- 
haustible, and down to the last hour of his proies- 
sional life he never relaxed the most acute and 
searching study,-not of the case in hand only, but 
of the whole body of the law, and of everything in 
history, poetry, philosophy and literature that 
could lend anything of strength and lustre to the 
performance of his professional duties. His hana, 
his head, his heart, his imagination, were never 
out of training. Think of a man already walking 
the giddy heights of assured success, already a 
senator of the United States from Massachusetts, 
or even years afterwards, when the end of his pre- 
iessional labors was already in sight, schooling 
himself to daily tasks in law, in rhetoric, in ora- 
tory, seeking always for the actual truth and for 
the “best language” in which to embody it — 
the * precisely one right word” by which to utter 
it— think of such a man, with all his ardent taste 
for the beautiful in every domain of human life, 
going through the grinding work of taking each 
successive volume of the Massachusetts Reports 
as they came out, down to the last year of his 
practice, and making a brief in every case in 
which he had not been himself engaged, with new 
researches to see how he might have presented it, 
and thus to keep up with the procession of the 
law. Verily “all things are full of labor; man 
cannot utter it: the eye is not satisfied with seeing, 
nor the ear filled with hearing.” 

So let no man seek to follow in his footsteps, 
unless he is ready to demonstrate in his own per- 
son that infinite work is ‘the only touchstone of 
the highest standing in the law, and that the slug- 
gard and the slothful who enter here must leave 
all hope behind. 

Again we hail this statue, which shall stand 
here as long as bronze shall endure, as the fit rep- 
resentative of one who was the perfect embodi- 
ment of absolute loyalty to his profession in the 
highest and largest and noblest sense; and if I 
might presume to speak for the whole American 
bar, I would say that in its universal judgment he 
stands in this regard pre-eminent, yes, foremost 
still. Truly he did that pious homage to the Law 
which Hooker exacted for her from all things in 
Heaven and earth, and was governed by that ever- 
present sense of debt and duty to the profession of 
which Lord Bacon spoke. He entered her courts 
as a high priest, arrayed and equipped for the most 
sacred offices of the temple. He belonged to the 





302 


THE ALBANY LAW JOURNAL. 








heroic age of the bar, and after the retirement of 
Webster he was chief among its heroes. He was 
the centre of a group of lawyers and advocates, 
the ablest and the strongest we have known, by 
whose aid the chief tribunal of this ancient com- 
monwealth administered justice so as to give law 
to the whole country. Such tributes as Loring 
and Curtis and Dana lavished upon his grave can 
never stale or wither. Each one of them had been 
his constant antagonist in the great arena, and 
each could say with authority: 


——“experto credite, quantus 
In clypeum assurgat, quo turbine torqueat hastam.” 

One after the other they portrayed in words not 
to be forgotten his fidelity to the court, to the 
client and to the law, his profound learning, his 
invincible logic, his rare scholarship and his per- 
suasive eloquence, his uniform deference to the 
court and to his adversaries — and more and better 
than all these — what those specially interested in 
his memory cherish as a priceless treasure — his 
marvelous sweetness of temper, which neither tri- 
umph nor defeat nor disease could ruffle — his 
great and tender and sympathetic heart, which 
made them, and the whole bench and bar, love him 
in life and love him still. 

He magnified his calling with all the might of 
his indomitable powers. Following the law as a 
profession, or, as Judge Sprague so justly said, 
“‘as a science and also as an art,” he aimed al- 
ways at perfection for its own sake, and no 
thought of money or of any mercenary consider- 
ation ever touched his generous and aspiring spirit 
or chilled or stimulated his ardor. He espoused 
the cause of the poorest client, about the most 
meagre subject of controversy, with the same fidel- 
ity and enthusiasm as when millions were at stake 
and sovereign States the combatants. No love of 
money ever planted the least root of evil in his 
soul; and this should not fail to be said in re- 
membrance of him, in days when money rules the 
world. 

His theory of advocacy was the only possible 
theory consistent with the sound and wholesome 
administration of justice, that with all loyalty to 
truth and honor, he must devote his best talents 
and attainments, all that he was and all that he 
could to the support and enforcement of the cause 
committed to his trust. It is right here to repeat 
the words of Mr. Justice Curtis, speaking for him- 
self and for the whole bar, that “‘ Great injustice 
would be done to this great and eloquent advocate 
by attributing to him any want of loyalty to truth, 
or any deference to wrong, because he employed 
all his great powers and attainments and used to 
the utmost his consummate skill and eloquence in 
exhibiting and enforcing the comparative merits 
of one side of the cases in which he acted. In 
doing so he but did his duty. If other people did 
theirs the administration of justice was secure.” 

His name will ever be identified with trial by 








jury, the department of the profession in which 
he was absolutely supreme. He cherished with 
tenacious affection and interest its origin, its his- 
tory and its great fundamental maxims; that the 
citizen charged with crime shall be presumed in- 
nocent until his guilt shall be established beyond 
all reasonable doubt; that no man shall be de- 
prived by the law of property or reputation until 
his right to retain it is disproved by a clear pre- 
ponderence of evidence, to the satisfaction of all 
the twelve; that every suitor shall be confronted 
with the proofs by which he shall stand or fall; 
that only after a fair hearing, with the fullest right 
of cross-examination and the observance of the 
vital rules of evidence, shall he forfeit life, liberty 
or property, and then only by the judgment of his 
peers. 

Regarding these cardinal principles of Anglo- 
Saxon justice and policy as essential to the main- 
tenance of liberty and of civil society, he stood as 
their champion 

“with spear in rest and heart on flames,” 
sheathed in the panoply of genius. 

To-day, when we have seen a great sister re- 
public on the verge of collapse, for the violation of 
these first canons of freedom, we may justly honor 
such a champion. 

But he displayed his undying loyalty to the 
profession on a still higher and grander scale 
when he viewed and presented it as one of the 
great and indispensable departments of govern- 
ment, as an instrumentality for the well-being and 
conservation of the State, “pro clientibus se@pe; 
pro lege, pro republica semper.” 

I regard the magnificent argument which he 
made on the judicial tenure in the constitutional 
convention of 1853 as the greatest single service 
which he ever rendered to the profession, and to 
the commonwealth, of which he was. so proud. 
You will observe, if you read it, that it differs 
radically in kind, rather than in degree, from all 
his other speeches, arguments and addresses. 

Discarding all ornament, restraining with care- 
ful guard all tendency to flights of rhetoric, in 
clear and pellucid language, plain and unadorned, 
laying bare the very nerve of his thoughts, as if he 
were addressing, as no doubt he meant to address 
and convince, not alone his fellow-delegates as- 
sembled in the convention, but the fishermen of 
Essex, the manufacturers of Worcester and 
Hampden, and the farmers of Berkshire, aye, all 
the men and women of the commonwealth, of that 
day and of all days to come, he pleads for the 
continuance of an appointed judiciary and for the 
judicial tenure during good behavior, as the only 
safe foundations of justice and of liberty. 

He draws the picture of “a good judge pro- 
foundly learned in all the learning of the law;” 
“not merely upright and well-intentioned; ” “ but 
the man who will not respect persons in judg- 
ment;” standing only for justice, “though the 
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thunder should light upon his brow,” while he 
holds the balance even, to protect the humblest 
and most odious individual against all the powers 
and the people of the commonwealth; and “ pos- 
sessing at all times the perfect confidence of the 
community, that he bear not the sword in vain.” 
He stands for the existing system which had been 
devised and handed down by the founders of the 
State, and appeals to its uniform success in pro- 
ducing just that kind of a judge; to the experience 
and example of England since 1688; to the Federal 
system which had furnished to the people of the 
Union such illustrious magistrates; and finally to 
the noble line of great and good judges who had 
from the beginning presided in your courts. He 
then takes up and disposes of all objecnons and 
arguments drawn from other States which had 
adopted an elective judiciary and shortened terms, 
and conclusively demonstrates that to abide by the 
existing Constitution of your judicial system was 
the only way to secure to Massachusetts forever 
“a government of laws and not of men.” 

It was on one of the red-letter days of my 
youth that I listened to that matchless argument, 
and when it ended, and the last echoes of his 
voice died away as he retired from the old hall of 
the house of representatives, leaning heavily upon 
the arm of Henry Wilson, all crumpled, dishev- 
eled and exhausted, I said to myself that some 
virtue had gone out of him — indeed, some virtue 
did go out of him with every great effort — but 
that day it went to dignify and ennoble our profes- 
sion, and to enrich and sustain the very marrow 
of the commonwealth. If ever again that question 
should be raised within her borders, let that argu- 
ment be read in every assembly, every church anc 
every school-house. Let all the people hear it 
It is as potent and unanswerable to-day, and wil 
be for centuries to come, as it was nearly half : 
century ago, when it fell from his lips. Cling t 
your ancient system, which has made your court 
models of jurisprudence to all the world until thi 
hour. Cling to it, and freedom shall reign here 
until the sunlight shall melt this bronze, and 
justice shall be done in Massachusetts though the 
skies fall. 

And now, in conclusion, let me speak of his 
patriotism. I have always believed that Mr. Web- 
ster, more than any other one man, was entitled 
to the credit of that grand and universal outburst 
of devotion with which the whole North sprang to 
arms in defense of the Constitution and the Union, 
many years after his death, when the first shot at 
Fort Sumter, like a fire bell in the night, roused 
them from their slumber and convinced them that 
the great citadel of their liberties was in actual 
danger. Differ as we may and must as to his final 
course in his declining years, the one great fact 
can never be blotted out that the great work of his 
grand and noble life was the defense of the Con- 
stitution — so that he came to be known of all 








men as its one defender — that for thirty years he 
preached to the listening nation the crusade of 
nationality, and fired New England and the whole 
North with its spirit. He inspired them to be- 
lieve that to uphold and preserve the Union 
against every foe was the first duty of the citizen; 
that if the Union was saved, all was saved; that if 
that was lost, all was lost. He molded better even 
than he knew. It was his great brain that de- 
signed, his flaming heart that forged, his sublime 
eloquence that welded the sword which was at 
last, when he was dust, to consummate his life’s 
work, and make liberty and union one and insep- 
arable forever. 

And so, in 
Choate. 


large measure, it was with Mr. 
His glowing heart went out to his coun- 
try with the passionate ardor of a lover. He 
believed that the first duty of the lawyer, orator, 
scholar was to her. His best thoughts, his noblest 
words, were always for her. Seven of the best 
years of his life, in the senate and house of repre- 
sentatives, at the greatest personal sacrifice, he 
gave absolutely to her service. On every great 
question that arose he made, with infinite study 
and research, one of the great speeches of the 
debate. He commanded the affectionate regards 
of his fellows and of the watchful and listening 
nation. He was a profound and constant student 
of her history, and revelled in tracing her growth 
and progress from Plymouth Rock and Salem 
harbor until she filled the continent from sea to 
sea. He loved to trace the advance of the Puritan 
spirit, with which he was himself deeply imbued, 
from Winthrop and Endicott, and Carver and 
Standish, through all the heroic periods and events 
of colonial and revolutionary and national life, un- 
til, in his own last years, it dominated and guided 
all of free America. He knew full well, and dis- 
played in his many splendid speeches and ad- 
dresses, that one unerring purpose of freedom 
ind of union ran through her whole history; that 
here was no accident in it all; that all the genera- 
tions from the Mayflower down marched to one 
measure and followed one flag. That all the strug- 
gles, all the self-sacrifice, all the prayers and the 
tears, all the fear of God, all the soul-trials, all the 
yearnings for national life, of more than two cen- 
turies, had contributed to make the country that 
he served and loved. He, too, preached in season 
and out of season the gospel of nationality. He 
was the faithful disciple of Webster, while that 
great master lived, and after his death he bore aloft 
the same standard and maintained the same cause. 
Mr. Everett spoke nothing more than the truth 
when he said in Faneuil hall, while all the bells 
were tolling, at the moment when the vessel 
bringing home the dead body of his lifelong friend 
cast anchor in Boston harbor: “If ever there was 
a truly disinterested patriot Rufus Choate was that 
man. In his political career there was no shade of 
selfishness. Had he been willing to purchase ad- 
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vancement at the price often paid for it, there was 
never a moment from the time he first made him- 
self felt and known that he could not have com- 
manded anything that any party had to bestow. 
But he desired none of the rewards or honors of 
success.” 

He foresaw with clear vision that the division of 
the country into geographical parties must end in 
civil war. What he could not see was ‘hat there 
was no other way —that only by cutting »ut slav- 
ery by the sword could America secure tiberty and 
union, too — but to the last drop of his blood and 
the last fibre of his being he prayed ina pleaded 
for the life of the nation, according w his light. 
Neither of these great patriots lived *c see the fear- 
ful spectacle which they had so eloquently depre- 
cated. But when at last the dread day czme, and 
our young heroes marched forth to bleed and die 
for their country, their own sons among the jore- 
most, they carried in their hearts the lessons which 
they had taught, and all Massachusetts, all New 
England, from the beginning, marched behind 
them, “‘ carrying the flag and keeping step to the 
music of the Union,” as he had bade them, and so 
I say let us award to them both their due share of 
the glory. 

Thus to-day we consign this n»ble statue 19 the 
keeping of posterity, to remind them of “the 
patriot, jurist, orator, scholar, citizen and friend,” 
whom we are proud to have known and loved. 


LATE WAR-REVENUE TAX DECISIONS. 


‘NN HE fact that distributive shares arising from 

personal property of an estate are represented 
by United States bonds does not relieve the shares 
from legacy tax. 

Persons who are employed by a coal company 
as agents to negotiate sales of coal for such com- 
pany, on commission, are not on this account lia- 
ble as commercial brokers. 

An athletic association giving exhibitions on its 
field or within its enclosed grounds, for money, is 
required to pay special tax under the eighth para- 
graph of section 2 of the act of June £3, 1808. 

Bills of lading or receipts from transportation 
companies may include more than one shipment 
therein, provided that a stamp or stamps amount- 
ing in value to one cent for each shipment shall 
be affixed thereto and canceled. 

The words of purchase in the paragraph of the 
law relating to stamps on conveyanves include all 
changes of title except those occurring by descent 
or operation of law. 

Members of foreign diplomatic corps are not re- 
quired to pay tax on passage tickets by vessel 
from a port in the United States to a foreign port. 

Sugar refining companies refining sugar in one 
collection district, and having their principal 
(home) office in another collection district, are 





required to make returns of their gross receipts in 
each of such districts, respectively. 

Tax on medicinal preparations not ordinarily 
sold at retail is to be computed on the price 
charged dispensing druggists. 

A special-tax stamp taken out by a person in 
his own name as a custom-house broker is suff- 
cient to cover the business done by him in his own 
name at the place of business stated therein, 
whether such business is done by him on his own 
account or as an agent for other persons. 


—- > 


EXAMINATIONS FOR ADMISSION TO THE 
BAR IN NEW YORK STATE IN 1899. 


‘f\HE New York State board of law examiners 
has just issued the following: 

The examinations of all persons applying to be 
admitted to practice as attorneys and counselors 
in the courts of record of this State are hereby 
appointed to be held in each judicial department 
of the State, for the year 1899, as follows: 

First DEPARTMENT. 

In borough of Manhattan, New York county, at 
the court-house of Appellate Division, No. 111 
Fifth avenue, on January 21, 1899, and on June Io, 
1899, at 9 A. M. 

SEeconpD DEPARTMENT. 

In borough of Brooklyn, Kings county, at the 
court-house, on January 21, 1899, and on June 10, 
1899, at 9 A. M. 

TuirD DEPARTMENT. 

In Albany, at the court-house, city hall, on Janu- 

ary 17, 1899, and on June 13, 1899, at 9 A. M. 
FourtH DEPARTMENT. 

In Rochester, at the court-house, on January 17, 
1899, and on June 13, 1899, at 9 A. M. 

SpeciAL — For First AND SECOND DEpart- 

MENTS ONLY. 

In borough of Manhattan, New York county, 
at the court-house of Appellate Division, No. 111 
Fifth avenue, on April 22, 1899, at 9 A. M. 

Norte. — The board, by reason of the difficulty 
experienced in finding accommodations in New 
York city in June for the large number of appli- 
cants, has been compelled to appoint a special 
examination to be held in New York city on April 
22, 1899, for residents of the first and second de- 
partments only. The board earnestly requests that 
all persons qualified for that examination will take 
the same; they will escape the heat and discom- 
forts of the crowded June examinations and 
materially help to solve the problem of securing 
accommodations — a matter of serious concern to 
the board. 


For THE STATE AT LARGE. 
In the city of Syracuse, at University hall, Uni- 
versity building, Vanderbilt square, on October 17, 
1899, at 9 A. M. 
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The board has adopted the following rules: 


Rute I, 


Each applicant for examination must file with 
the secretary of the board, at least fifteen days be- 
fore the day appointed for holding the examina- 
tion at which he intends to apply, the preliminary 
proofs required by the “ Rules for the Admission 
of Attorneys and Counselors-at-Law,” as amended 
and adopted by the judges of the Court of Ap- 
peals, December 2, 1895, to take effect January 1, 
1896, from which it must appear affirmatively and 
specifically that all the preliminary conditions pre- 
scribed by said rules have been fulfilled, and also 
proof of the residence of the applicant for the six 
months prior to the date of the said examination, 
giving place, with street and number, if any, which 
must be made by his own affidavit. The exami- 
nation fee of $15 must be paid to the treasurer at 
the time the application for examination is filed. 


Ruwut-e II. 


Each applicant must be a citizen of the State, of 
full age; he may be examined in any department, 
whether a resident thereof or not, but the fact of 
his having passed the examination will be certified 
to the Appellate Division of the judicial depart- 
ment in which he has resided for the six months 
prior to his examination. He must, however, en- 
title his papers in the department in which he in- 
tends to apply for examination. 

Note. — An applicant must appear for examina- 
tion in the department in which he entitles his 
papers. He will not be examined in any other, 
unless by permission of the board, granted at 
least fifteen days before the day appointed for 
holding the examination. 

The size of the classes and the increasing diffi- 
culty in providing suitable accommodations, which 
must be arranged for in advance, makes the rigid 
enforcement of this rule necessary. 


Rute III. 

In applying the provisions of Rules IV and V 
of the rules of the Court of Appeals, “ For the 
admission of attorneys and counselors-at-law,” the 
board will require proof that the college or uni- 
versity of which an applicant claims to be a grad- 
uate maintains a satisfactory standard in respect 
to the course of study completed by him. In case 
the college or university is registered with the 
board of regents of the State of New York as 
maintaining such standard, the applicant must 
submit to the board, with his diploma or certificate 
of graduation, the certificate of the said board of 
regents to that effect, which will be accepted by 
this board as prima facie evidence of the fact. In 





all other cases the applicant must submit with his 
diploma or certificate of graduation satisfactory 
proof of the course of study completed by him 
and of the character of the college or university o! | 
which he claims to be a graduate. 


Rute IV. 

The papers filed by each applicant must be at- 
tached together, and there must be indorsed upon 
them the name of the applicant. The papers must 
be entitled, “In the matter of the application 
of for admission to the bar.” Each 
applicant must state the beginning and the end of 
each term spent in a law school, as well as the 
beginning and the end of each vacation that he 
has had. 


RULE V. 


An applicant who has been admitted as an at- 
torney in the highest court of original jurisdiction 
of another State or country, and who has re- 
mained therein as a practicing attorney for at least 
one year, must prove the latter fact by his own 
affidavit, and must present also a certificate from 
a judge of the court in which he was admitted or 
from a county judge in said State, certifying that 
the applicant had remained in said State or coun- 
try as a practicing attorney for said period of one 
year after he had been admitted as an attorney 
therein. The signature of the judge must be cer- 
tified to by the clerk of the court or by the county 
clerk under the seal of the court. 

WILLIAM P. GOODELLE, 
President. | State Board 
of Law 


Examiners. 


JoserH A. WELCH. 
FRANKLIN M. DANAHER, 
Secretary and Treasurer. 
Note. — Applicants should file their papers at 
the earliest possible moment; amendable defects 
may be discovered, which can be corrected if at- 
tended to promptly. 


Legal Rotes of PBertinence. 


Mrs. Clara Foltz, of the New York and San 
Francisco bar, makes the announcement that she 
has located in Denver, Col., and will engage in the 
general practice of law in all the courts of the 
State, giving special attention to mining law, and 
handling investments in safe mining properties. 
Mrs. Foltz is one of the ablest and most brilliant 
female advocates in the country, and an ornament 
not only to the great profession in which, by her 
own unaided efforts, she has achieved enviable 
eminence, but to her sex as well. The announce- 
ment is also made that ‘Mrs. Foltz will establish 
a weekly paper, to be called The Mecca, in honor 
of the imperial State of ‘Colorado, the first number 
of which will be issued on November 12, 1808. 


A statue of Rufus Choate was unveiled in the 
new court-house, Boston, on Saturday, October 
15. The exercises were attended by a large com- 
pany of judges, lawyers, bishops, college profes- 


| sors and other prominent men of this and other 


States. Lewis B. Dabney, president of the Bar 
Association of Boston, opened the ceremonies 
with a short introductory address, after which 


’ Benjamin D, Hyde unveiled the statue and pre- 
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sented it to the city of Boston. Mayor Quincy 
accepted the gift in behalf of the city and deliv- 
ered the statue into the keeping of the justices o! 
the Supreme Court. Chief Justice Field accepted 
the statue in behalf of the justices. The oration 
of the day was delivered by Joseph H. Choate, of 
New York, nephew of Rufus Choate, who spoke 
of the leading traits of the famous jurist. The 
erection of the statue was made possible by the 
late George B. Hyde, who left a legacy of $14,000 
for the purpose. The statue, which was made by 
Daniel G. French, is of heroic size, of bronze, 
with a pedestal of marble. The figure shows Rufus 
Choate in a characteristic attitude, one hand grace- 
fully catching back the lapel of his coat and the 
other holding pages of notes. He is in the act of 
laying down some fine points in an argument. 
The total height of the statue and pedestal is about 
14 feet. 


English Hotes. 


A correspondent writes to a contemporary: 
** Some surprise has been expressed at Mr. Justice 
Darling having sentenced an Old Bailey prisoner 
in French. Such an occurrence is by no means 
infrequent in some of the metropolitan Police 
Courts. At Bow Street, for instance, Sir John 
Bridge, the chief magistrate, often addresses a 
French prisoner in the latter’s own language. Mr. 
Lushington, another Bow Street magistrate, is an 
accomplished Italian and German scholar, and is 
by no means unacquainted with the French and 
Russian languages. On many occasions he has 
sentenced foreign prisoners in their own language. 
Mr. Cavendish, the chief clerk, in addition to 
knowing other languages, speaks French like a 
native; and Mr. Gaskell, the second clerk, is a 
good German scholar. In a court in which nearly 
all extradition cases are tried, and in which evi- 
dence taken abroad has to be read over, this is, of 
course, a great advantage.” 

Stevenson, the novelist, says the St. James’s 
Gazette, in a lawyer's office was certainly not a 
success. He would arrive in the morning looking 
very unprofessional in his walking kit, and was 
only trusted with copying work, because, as Mr. 
Edwards, the surviving partner of the firm, says, 
he had no experience of drafting, and “ may have 
found the somewhat dry intricacies of conveyanc- 
ing, which are for the most part governed by 
hard and fast rules of law, foreign to his marvelous 
imagination.” Nor was his mere copying at all 
trustworthy, for Mr. Edwards found five errors on 
two short pages, although the handwriting was 
neat, round and clear. Thomas Stevenson, the 
engineer, meant the law to be refuge for Louis 
when authorship failed. It was well for Stevenson, 
as well as for any possible client, that he never 
needed to have recourse to that refuge. 


The international conference on maritime law has 
been held at Antwerp. The English delegates 
present were Mr. Carver, Q. C., Mr. Douglas 
Owen, Mr. T. R. Miller and Mr. John Glover. 
Twelve questions were proposed for discussion, 
the first ten having regard to collisions, and the 
last two affecting the subject of shipowners’ lia- 
bility. The debates, says the Times correspond- 
2nt, served to bring out clearly how our English 
system differs from that of nearly all the conti- 
1ental nations, as it provides for the owner being 
liable to the extent of £8 per ton for the ship and 
£15 per ton where life is lost, whatever may be 
the value of the ship itself. It gives aggrieved 
yersons the right to seize the ship in satisfaction 
of claims, or the shipowner is liable to be sued 
versonally for the damages, as assessed in a court 
of law. Most of the continental nations act on a 
lifferent system; the shipowner is not personally 
‘able, and the extent of his liability is in all cases 
‘mited to the value of the ship which is in the 

rong, together with her freight. After an inter- 
sting discussion it was settled that the matter 
hould stand over for another year, receiving in 
he meantime the careful attention of the inter- 
1ational maritime committee. 


- 


;Gihat the Law Decides. 


A regulation of a water company, by which it 
refuses to turn on water for a building until unpaid 
rates of previous owners or tenants are paid, is 
held, in Turner v. Revere Water Co. ([Mass.], 40 
L. R. A. 657, to be unreasonable and invalid, un- 
less authorized by statute. 

The proper basis for local taxation of a railroad 
under a system by which the franchise and per- 
sonal property are assessable at the principal office 
of the corporation is held, in People, Delaware, L. 
& W. R. Co. v. Clapp ({N. Y.], 39 L. R. A. 237), 
‘to be the cost of reproduction of the road. 


Possessory rights to rights of way for irrigating 
ditches, and the right to the use of water in them, 
are held, in Ada County F. Irrig. Co. v. Farmers’ 
Canal Co. ([{Idaho], 40 L. R. A. 485, to be rights 
which may have a separate and independent exist- 
ence, so that the ditch may be conveyed, reserving 
the water right, or vice versa. 


Pasting or sticking another ticket on an official 
ballot is held, in Fletcher v. Wall ([IIl.], 40 L. R. 
A. 617), to be unlawful under a statute requiring 
the names of all candidates to be printed on the 
ballot, except names written thereon by the voter, 
and requiring him to make a cross opposite the 
name of each candidate voted for. 





A by-law of a live stock exchange limiting the 
number of solicitors that any member shall em- 
| ploy, with a provision for its enforcement by fine. 
, suspension or expulsion from membership, is held, 
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in People, McIlhany, v. Chicago Live Stock Exch. 
({Ill.J, 39 L. R. A. 373), to be an unlawful re- 
striction on the freedom of trade and business. 


An ordinance making it unlawful to sell fresh 
pork, or sausage made therefrom, between June I 
and October 1, is held, in Helena v. Dwyer 
({Ark.], 39 L. R. A. 266), to be unreasonable and 
void, because it violates the inalienable right of 
men to procure food, since such food, when sound 
and free from disease, is useful and nutritious. 


A corporation created in another State at- 
tempting to do business in Florida without being 
incorporated under Florida laws, is held, in Taylor 
y. Branham ([{Fla.], 39 L. R. A. 362), to be an 
unincorporated partnership merely, as a corpora- 
tion must dwell in the place of its creation and 
cannot migrate to another sovereignty. 


The right to erect wharves in shoal water far 
enough out into the lake to reach water navigable 
for such boats as may properly be used thereon is 
held, in Madison v. Mayers ([Wis.], 40 L. R. A. 
635), to belong to the owners of land abutting on 
the lake, although the title is in the State. In 
connection with this.case is a note reviewing the 
authorities on the right to erect wharves. 

On the question of the passing of title by deliv- 
ering property to a carrier for transit to a vendee, 
it is held, in A. J. Niemeyer L. Co. v. Burlington 
& M. R. R. Co. ([Neb.], 40 L. R. A. 534), that if 
the property is consigned to the vendor himself, 
his agent, or his order, he is presumed to retain 
the title, and that, if he consigns it to the vendee, 
the presumption is that he intended the title to 
vest at once, unless he prepaid the freight, in 
which case he is presumed to retain title during 
transit, so that the right of stoppage in transitu 
continues for that time. 


Legal Laughs. 

When the juror comes to the aid of justice, says 
the Globe, men hear strange things sometimes. 
In a case of a man who had been accidentally 
drowned, a witness had expressed his wonder 
“that they didn’t use a pump to him.” This did 
not satisfy the scientific mind of a juror, who 
opined that “they ought to have given him an 
epidemic.” Here another juror interposed. “ You 
means a hemmetic,” he said. And the court left it 
at a “‘ hemmetic.” So now doctors know what to 
do when a man is apparently drowned. 

A New England judge possesses a saving sense 
of humor which makes his dreary routine endur- 
able. The foreman of a jury which lately sat in his 
court recently extricated himself from an embar- 
rassing predicament because the judge recognized 
his ready wit. The judge is a man of abrupt 
speech and manner, but with a quick sense of 





humor. The foreman of the jury was late one 
day; only a few moments, to be sure, but it was 
one of the judge’s most irritable days, as he after- 
wards owned. “I overslept, your honor,” said the 
foreman, with due meekness, as he took his seat. 
* Fine him,” said the judge, testily. ‘“‘ May it 
please your honor,” said the foreman quickly, “I 
did not dream of that.” “ Remit the fine,” said the 
judge, hiding his mouth with his hand for a mo- 
ment, but his eyes betrayed him for all that. 


Botes of Recent Amevican Decisions. 


Constitutional Law — Statutes — Subjects Ex- 
pressed in Title. — A constitutional provision that 
no law shall embrace more than one subject, which 
shall be expressed in its title, does not prevent the 
legislature from inserting in an act any provision 
which is germane to the general subject to which 
the act relates. It is only intended to prevent sur- 
reptitious legislation, and the union in the same act 
of incongruous matters, having no natural relation 
to each other, or to the general subject with which 
the act deals. (City of South St. Paul v. Lamp- 
recht Bros. Co., U. S. C. C. of App., Eighth Cir- 
cuit, 88 Fed. Rep. 449.) 

Criminal Law — Former Jeopardy. — One who, 
upon an indictment for murder, has been con- 
victed of voluntary manslaughter, and to whom, 
upon his own motion, a new trial has been 
granted, may again be tried for murder. (Waller 
v. State [Ga.], 30 S. E. Rep. 835.) 

Fraudulent Conveyance — Insolvency. — A hus- 
band conveyed all his real estate to his wife, with- 
out consideration. His remaining property was 
insufficient to meet the claims of creditors, and 
was of a character that would constantly diminish 
in value. Held, that the conveyance to the wife 
was void as against creditors, regardless of the 
good faith of the transaction. (Quinnipiac Brew- 
ing Co. v. Fitzgibbons [Conn.], 40 Atl. Rep. 913.) 

Principal and Agent — Knowledge of Agent — 
Notice to Principal. — While the general rule is 
that notice to, or knowledge of, an agent is notice 
to, or knowledge of, his principal, and binding on 
him, there are notable exceptions to the rule; one 
being that a principal is not bound when the char- 
acter or circumstances of the agent’s knowledge 
are such as to make it intrinsically improbable that 
he will inform his principal. (Benton v. Minne- 
apolis Tailoring & ‘Manufacturing Co. [Minn.], 76 
N. W. Rep. 265.) 

Taxation — Municipal Corporations.—Acts 1808, 
chap. 6, § 3, which provides that certain territory 
annexed to the city of Memphis shall be exempt 
from taxation for police, fire and light purposes for 
a period of ten years, is in violation of Const., art. 
2, § 28, providing that taxation must be uniform 
and equal throughout the State, and section 20, 
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empowering the legislature to authorize the several 
counties and incorporated towns to impose taxes 
for county and corporation purposes respectively, 
on principles established in regard to State taxa- 
tion. (Jones v. City of Memphis [Tenn.], 47 S. 
W. Rep. 138.) 

Trusts — Misappropriations — Rights and Lia- 
bilities of Trustees. — Where one of two co-trus- 
tees misappropriated trust funds, the other trustee, 
who either ratified his co-trustee’s acts or author- 
ized him to receive most of the payments so mis- 
appropriated, and himself received the other's 
check on his private account for funds belonging 
to the trust, is estopped from casting the burden 
of the loss on innocent parties, even though h 
believed the funds were in bank. (Barroll v. Fore- 
man [Md.], 4o Atl. Rep. 883.) 


Will — Probate of Foreign Will. — A will con- 
veying both realty and personalty, executed in a 
foreign State according to its laws, and there ad- 
mitted to probate, may in like manner be admitted 
to probate in this State upon production of an 
exemplification of the probate proceedings duly 
certified, notwithstanding such will may not have 
been executed in conformity to the laws of this 
State. Such an instrument, however, is not a good 
will, in so far as it attempts a devise of realty 
located in this State. (Knight v. Wheedon [Ga.], 
30 S. E. Rep. 794.) 


_——— eo 


Rew Books and Hew Editions. 

New York Citations; A Complete Table of All 
Cases Cited, Affirmed, Reversed, Modified. 
Etc., in All the Reports of the State of New 
York from 1794 to 1808, with Duplicate Refer- 
ences to All State Reports. By William H. 
Silvernail. 1898. Banks & Brothers, Albany 
N. Y. 


The appearance of this work, which has been 
awaited with much interest by the legal profession 
of the State, as well as of other States, is an event 
of more than ordinary importance. Its design, as 
the title of the work indicates, is to give all the 
cited, etc., cases found in the New York State 
Reports, from the beginning of the Reports down 
to January 1, 1898, and show the value of and aid 
in finding authorities to support the proposition 
of law enunciated in the cited cases. A lawyer, to 
be successful, must know the standing as author- 
ity of the cases he intends to cite in support of 
his position as well as those which hold a con- 
trary view. To do this he must ascertain how 
the courts, in subsequent cases, have treated them; 
whether they have been affirmed or reversed, 
modified, approved, disapproved, overruled, criti- 
cised or distinguished, etc. An examination of 





; Shortcomings. 


nation of four or five large volumes in order to 
trace a single case. Though in two volumes of 
1,300 pages each all the cases have been placed 
under one alphabet, thus saving valuable time to 
the practitioner and insuring him against all 
chance of overlooking any citing case. The cited 
cases have been arranged in alphabetical order, 
and where cases of the same name are found, the 
official reports are placed first, and then the other 
reports in proper order. The citing cases are 
arranged in alphabetical order. Where the same 
case is cited in two or more reports, the official 
report, if any, is placed first, and the duplicate 
cases put in parenthesis. If there is no official 
report, then the report first in alphabetical order 
takes precedence. The duplicate citations follow 
in parenthesis. In fact, it is more complete than 
any similar work, and does not omit the cases in 
any State report. It contains the cited cases in 
Hun, State Reporter, etc., which were omitted 
between Connoly’s Supp. and Benjamin. It is not 
a transient work. So long as the reports referred 
to in this work are cited by the bench and bar, it 
will remain of vast importance to the legal pro- 
fession. Some books go out of use within a few 
years and have to be replaced by a later work on 
the same branch, but the “ Table of Cited Cases,” 
continued by periodical supplements, will be as 
valuable as now fifty years hence. The work will 
be continued, at regular intervals, by supple- 
ments. By this means it will be kept up to date, 
and enable the purchaser, by a small additional 
outlay, to obtain all the future citations. These 
supplements will be combined as necessity re- 
quires. 

The author has spared neither time nor pains 
to make the work complete, accurate and thor- 
oughly reliable. This labor, of which the profes- 
sion is now able to avail itself, will save the busy 
practitioner much valuable time, and in these davs 
of multiplicity of reports every such appliance is 
certain to be made general use of. New York 
Citations is, in fact, a monumental work, without 
which no law library will be complete. 


—_—__¢—______ 


BOOKS AND PAMPHLETS RECEIVED. 


The New Bankruptcy Law; Its Inadequacies and 
An address by Henry Wollman 


| before the Kansas City Association of Credit Men 





any case in this work, if cited at all, will show its | 


authoritative value without even turning to the 
citing cases in the Reports. It also avoids exami- 





Report of the Twenty-First Annual Meeting of 
the Alabama State Bar Association, held at Mont- 
gomery, Ala., June 17 and 18, 1808. 

Draft of the Judiciary Law, prepared by the 
Commissioners of Statutory and Code Revision 
(to be submitted to the legislature of 1899). 

Report of the Commissioners of Code Revision 
appointed by the governor under chapter 1036 
Laws of 1896. Transmitted to the legislature of 


1806. 
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